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OPTING OUT OF MEDICARE:

How to Get Out
and Stay Out

Physicians can cut ties with
Medicare and privately contract
with Medicare beneficiaries, but
doing it incorrectly can be costly.

F

or many physicians, the administrative side of
practicing medicine has grown increasingly complex in recent years. The challenges are particularly evident in the Medicare program, where a
host of initiatives (e.g., meaningful use, the Physician
Quality Reporting System, Value-based Payment Modifier,
the Medicare Access and CHIP Reauthorization Act, and
now the Quality Payment Program) require tracking more
information, submitting more data, and working more
closely with electronic health record (EHR) systems. For
physicians who are too overwhelmed or unprepared to successfully participate, these programs threaten payment penalties and potential exposure to false claims liability. Family
physicians’ Medicare participation rates have remained stable despite the demands,1 but opting out remains a viable

option for those who want to set their own fees free of
Medicare’s limiting charges and are prepared to navigate
the complicated requirements. This article explains how.
The basics of Medicare participation

A physician who opts out of Medicare may set his or her
own fees but may not submit claims to Medicare or receive
any payment from Medicare. When the physician sees a
Medicare beneficiary, the physician and patient must enter
into a private contract (discussed below) that prevents
either side from submitting any claim to Medicare for
what would otherwise be a covered service. Opted-out physicians and their patients may not receive payments under
Medicare Advantage plans either. ➤
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A physician who opts out of Medicare
may set his or her own fees but may not
receive any payment from Medicare.

Physicians who
opt out of Medicare can charge
beneficiaries what
they want but cannot bill or receive
payments from the
program.

Opting out prevents the physician’s employer
from billing Medicare on his or her
behalf.

The physician must
formally notify the
local Medicare
contractor that he
or she is opting
out for a two-year
period.

Note that opting out differs from “nonparticipating” status. Non-participating physicians may accept Medicare assignments on a
claim-by-claim basis. They are paid 95 percent of the fee schedule amount by Medicare
for assigned claims. For unassigned claims,
they can charge their Medicare patients up to
the “limiting charge,” which is 115 percent of
the Medicare-allowed amount for non-participating providers.
Only individuals may opt out of Medicare;
a corporation cannot. As a practical matter,
however, if all the physicians or other providers in a group opt out individually, then the
corporation will have effectively opted out.
Opting out applies to almost all settings
in which a physician treats Medicare patients,
so physicians should carefully consider all
arrangements in which their participation
might be necessary. For example, if a physician moonlights as an independent contractor
for another practice, he or she could still see
Medicare patients in that role, but neither
the physician nor the entity for which the

physician works could receive any payments
from Medicare for the physician’s services.
These prohibitions do not include emergency or urgent care services. (See “Opt-out
status exceptions: emergency and urgent care.”)
How to opt out

Opting out requires a physician to take
two steps:
1. Submit an affidavit formally opting
out of Medicare to any Medicare contractors that normally process the physician’s
claims. Physicians currently participating in

Medicare must file the affidavit at least 30
days before the next calendar quarter begins
and include an effective date of the first day of
that calendar quarter (i.e., Jan. 1, April 1, July
1, or Oct. 1). The affidavit must meet certain
requirements, including the following (see the
full list of requirements in the Medicare Benefit Policy Manual, Chapter 15, Section 40.9,
http://go.cms.gov/2usS8eb):
• Be in writing and signed by the physician,
• Contain the physician’s full
name, address, telephone number, and national provider idenOPT-OUT STATUS EXCEPTIONS:
tifier (NPI) or Tax Identification
EMERGENCY AND URGENT CARE
Number if an NPI has not yet
Providing emergency or urgent care to a Medicare benbeen assigned – information that
eficiary will not jeopardize the physician’s opt-out status
sufficiently identifies the physiif he or she follows Medicare billing requirements, which
cian so that a Medicare contracare the same for both types of care. The opted-out physitor can ensure that no payment
cian can bill Medicare up to the limiting charge amount for
is made to the physician during
the service and cannot bill the patient. The claim must be
the opt-out period,
submitted with a “GJ” modifier, which indicates that the
• State that during the opt-out
service involved emergency or urgent care provided by an
period the physician will provide
opted-out physician. Note that this modifier is necessary
what would have been Medicareonly when the patient does not already have a private
covered services to Medicare
contract with the opted-out physician.
beneficiaries only through priMedicare defines emergency services as inpatient and
vate contracts, will not submit
outpatient hospital care necessary to prevent death or
a claim to Medicare for those
serious impairment of health. Urgent care services are
services, and will not allow any
defined as care furnished within 12 hours in order to avoid
entity acting on the physician’s
the likely onset of an emergency medical condition.
behalf to submit a claim for
those services.
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Several Medicare contractors, such as
Novitas (http://bit.ly/2u7R67R), offer sample
opt-out affidavits on their websites.
Each opt-out period lasts two years. However, after receiving the initial affidavit, the
Centers for Medicare & Medicaid Services
(CMS) will automatically renew it every two
years unless the physician requests to terminate the opt out at least 30 days before the
start of the next two-year period.
2. After submitting the affidavit, the
physician must enter into private contracts
with Medicare patients. As with the affidavit,

these contracts have specific requirements,
including the following (see the full list of
requirements in the Medicare Benefit Policy
Manual, Chapter 15, Section 40.10):
• Be in writing and printed in a typeface
large enough to ensure that the beneficiary
can read it,
• State that during the opt-out period the
beneficiary or his or her legal representative
accepts full responsibility for paying the physician’s charges.
Private contracts must also state that the
beneficiary or legal representative understands
the following:
• Medicare payment limits do not apply to
what the physician may charge for items or
services, and the beneficiary or his or her legal
representative agrees not to submit a claim to
Medicare or to ask the physician to submit a
claim to Medicare on the beneficiary’s behalf,
• Medicare payment will not be made for
any items or services provided by the physician that would otherwise have been covered
by Medicare,
• The beneficiary has the right to obtain
Medicare items and services from other physicians or providers who have not opted out,
and the beneficiary is not required to enter
into private contracts for Medicare covered
services provided by other physicians or providers who have not opted out.
The private contract must also state the
expected effective date and expiration date
of the current opt-out period. It must be
signed by the physician and the beneficiary
or the beneficiary’s legal representative. The
physician must retain an original copy with
the original signatures of both parties for the
duration of the current opt-out period. The
contract must also be made available to CMS
upon request.

The physician must provide a copy of the
contract to the beneficiary or the beneficiary’s
legal representative before items or services
are provided to the beneficiary under the
terms of the contract. Finally, the contract
may not be entered into during a time when
the beneficiary requires emergency or urgent
care services.
How to stay out

Physicians can voluntarily terminate a Medicare opt out as described earlier. However, a
physician’s opt-out will terminate involuntarily if he or she fails to properly maintain it,
such as in the following cases:
• The physician knowingly and willfully
submits a claim to Medicare during the optout period, except for emergency and urgent
care services,
• An entity employing the physician submits a Medicare claim, and the physician is
paid indirectly for the services,
• The physician fails to enter into an appropriate private contract with a beneficiary.
When a physician’s opt-out status is considered nullified, so are all private contracts
with beneficiaries. This change has profound
financial consequences for the physician. Failure to maintain an opt-out means:
• Medicare will not pay the physician or the
beneficiary for the physician’s services for the
remainder of the opt-out period, and the physician may collect only copays or deductibles
from the beneficiary.
• The physician must still submit claims to
Medicare, even though they will not be paid.
• The physician is otherwise treated as
“non-participating” by Medicare, although still
subject to the restrictions above.
Lastly, the physician will not be able to
opt out again until the expiration of the twoyear opt-out period that was not maintained.
If the Medicare contractor discovers after
the two-year period has expired that the physician failed to maintain opt-out status, the contractor will apply the above factors retroactively
beginning with the date of the failure through
the date the opt-out period ended. The physician may be able to avoid many of these penalties by demonstrating a “good faith effort” to
fix his or her mistakes within 45 days of notice
from the Medicare contractor or within 45
days of the physician’s discovery, whichever

The opted out
physician must
enter into private
contracts with
Medicare patients
before providing
services to them.

A physician may
voluntarily terminate a Medicare
opt out or lose the
opt-out status by
failing to maintain it.

Knowingly submitting a claim to
Medicare, having
one submitted on
your behalf, or failing to enter into
a private contract
with a beneficiary
may terminate an
opt-out status.
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Violating a Medicare opt out forces
the physician back
into the program
and can include
other penalties.

Opting out of
Medicare can free
the physician from
many of the program’s rules and
reimbursement
limits.

is earlier. Medicare’s manuals describe a good
faith effort as including, but not being limited
to, refunding amounts collected in excess of
the limiting charge from beneficiaries who did
not sign a private contract with the physician.
Medicare contractors will ask if the failure
to maintain opt-out status involved providing
emergency or urgent care service, which must
be supported by documentation, or if the
physician’s employer filed a claim in error. If
the claim was filed in error, the contractor will
ask the physician to explain whether the filing
was an isolated incident or a problem affecting
multiple claims. In cases of system error, the
contractor also will ask what steps the physician has taken to correct the problem.
Contractors generally do not consider
claims submitted by a beneficiary to be a
Send comments to fpmedit@aafp.org, or
add your comments to the article at http://
www.aafp.org/fpm/2017/1100/p17.html.

failure by the physician to maintain opt-out
status and will not nullify the contract with
the beneficiary on this basis. However, if a
substantial number of claims are submitted in
error, the Medicare contractor will investigate
to ensure that the physician has appropriate
contracts with the beneficiaries.
Opting out isn’t simple

Opting out of Medicare can be a complicated,
detailed process. However, for physicians
who are tired of navigating the Byzantine billing rules of Medicare, opting out allows them
to ignore those rules and essentially operate
on a “cash paying” basis with Medicare beneficiaries. But once out, physicians must carefully maintain that status or face being thrust
back into the system – and under much less
favorable terms.
1. Martin S. AAFP member survey provides valuable
perspective. In The Trenches. August 2017. http://bit.
ly/2wBK0fx. Accessed Aug. 22, 2017.

Code accurately.
Optimize your payment.
Check out the AAFP’s suite of coding tools available to
immediately improve your documentation and payment.
• New! Coding Reference Cards: 1995 Basic
Evaluation and Management Codes
• 2017 Coding Flash Cards

1995 Basic Evaluation and Mana
gement Codes
Coding
Reference Card

Evaluation and Management
codes (99201-99215) are the
family physician’s bread and
Understanding how to appropr
butter.
iately
the stress associated with audits. document and code visits can maximize payment and
reduce
The following guide is not
all-inclusive. It is meant as
a quick-reference for use
needed, please refer to the
in the daily clinic setting.
Evaluation and Managem
If further clarification is
ent Services Guide published
Services and Current Procedura
by the Centers for Medicare
l Terminology (CPT) published
and Medicaid
by the American Medical
Association.

HPI
PFSH

Exam (1995 Regular/1997

*An extended HPI can also be
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Amount of Data

-

Amount of Risk

Straightforward

1-3

reached by documenting the

1

-

Level 5

99214 (25 min)

99215 (40 min)

key components.

AAFP
4+*

1/pertinent

-

Single Organ System

# of Diagnosis

1-3

BOLD)

Affected/Related Organ
System

Level 4

99213 (15 min)

Content of Services

Physician may not need be
present, limited problem(s).
“Nursing visit”

ROS

Chart

Level 3

99212 (10 min)

Must satisfy two of the three

Multisystem
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Level 2

99211 (5 min)

Medical Decision Making

Don’t leave payment on the table.

Established Patient E/M

Level 1
Office/OP

History

1+ bullets
1+ bullets
Must satisfy two of the three
1
1
Straightforward

4+*

2-9

10+

1

CODING
FL ASH
CARDS 2017

status of at least three chronic

2-7
6+ bullets

12+ bullets

6+ bullets

12+ bullets

elements.
2

3

2

3

Low

—OR— See below for billing
by time

2-3

conditions.

2-7 w/ detail

Moderate

8 organ systems/1 complete

Shaded/all bullets
Unshaded/1 bullet

9+ bullets/x2 each

4
4
High

factor.

Time Factor: Not every E/M
encounter requires the elements
counseling and/or coordinatio
of history, examination, and
medical decision making.
n of care, time can be the
When an encounter focuses
deciding factor for coding.
spends with the patient. The
Time is calculated by compiling
on
required thresholds are listed
the face-to-face time the physician
in the charts as dictated by
An ideal statement to begin
CPT.
the recording of this type of
visit would be:
“Of this ____ minute face-to-fac
e visit, greater than 50%
of
for the patient regarding
[details of what was discussed my time was spent counseling and/or coordinati
ng care
.]”
Avoid using templates and
macros in your documenta
tion and make sure to personalize
information for each unique
patient encounter.
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